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OPLNLON

This appeal is nade pursuant to Section 25of theBankand
Cor poration Franchise Tax Act f(Chapter 13, Statutes of 1929,
as amended) fromthe action of the Franchise Tax Commissionerin
overruling the Prot est of the Reclainmed Island Lands Company,
a corporation, to his proposed assessment of an additional tax
in-the amount of §3,600.04 for the taxable year ended Decenber
31, 1936, based upon the incone of the corporation for the year
ended Decenber 31, 1935.

I ncluded in the, Appellant's income for the year ended
Decenber 31, 1935, was the sum of $7,435.20, representing inter-
est from bonds of the Chicago Joint Stock Land Bank, and the
sum of $126,501.24, representing a profit to the Appellant from
the sale of bonds of the Denver Joint Stock Land Bank which it
acquired and sold during the year. The proposed assessment
resulted from the inclusion bY t he Conm ssioner of the foregoing
items in the neasure of Appellant's tax for the taxable year
ended Decenber 31, 1936.

_ The Appel | ant contends that the inclusion of these itens
in the neasure of the tax is prohibited by Section 26 of the
Federal Farm Loan 2ct of 1916, as amended, Which provides that
bonds issued under the provisions of the Act "and the-incoms
derived therefrom shall Dbe exenpt from Federal, State, nunicipal
and local taxation." W think a sufficient answer to this con-
tention is _afforded by the fact that the Bank and Corporation
Franchi se Tax Act does not inpose a direct tax upon income but

| nposes a tax uponthe privilege of doing business in corporate
form the tax for each year bei ng, measured by the net incone of
the corporation during the preceding year. That income which
may not be taxed di rectIP/ may be included in the nmeasure of sucl
a tax appears to be conc uswelg established by a nunber of
decisions of the United States Supreme Court. ~ (Flint v, Stone
Tracy Co., 220 U S. 107; Education Films Corp. v. \\rd, 2
U.S. 379; Pacific Co., Ltd. v. Johnson, 285 U.S. 480,)

Wiile nmere citation of the Pacific Co. case, which was
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concerned with the identical taxing statute involved in this
appeal , would seem in itself sufficient to establish the propriet
oP the Commissioner's action, In view of the distinction which
the Appellant attenpted to draw between that case and the instant
situation, weshall rlefly di scuss the hol dings which we have
cited, In each case the tax was neasured by net income which

had either been held judicially to be inmmune froma direct net

I ncone tax bg the governnent whose taxing power was asserted, or
was assuned by the court to have such an immnity, and in each
the tax was upheld on the ground that it was not inposed upon
such incone but upon the pr|V|Ie%§ of exercising the corporate
franchise, Thus, in Educational Filns Corp. v. lrd, supra, at
page 339, the court stated:

Wi le this court since M!'Culloch v. Maryl and,

4 \Wheat. 316, 4 L. Ed. 579, has consistently held
that the instrumentalities of either government,

or the income derived fromthem my not be nade
the direct object of taxatior by the other, it has
held with Iike consistency that the privilege of
exercising the corporate franchise is no |less an.
appropriate object of taxation by one government
merely because the corporate property or net income,
which is made the neasure of the tax, may chance to
i nclude the obligations of the other, or the incone
derived fromthem The constitutional power of one
governnent to reach this permssible ob%ect of
taxation may not be curtalled because of the indirect
effect which the tax may have upon the other.

"The precise question now presented was definiteLy
answered in Flint v, Stone Tracy Co., 220 U S. 107,
162 et seq . .."

Pacific Co., Ltd, v. Johnson, supra, held that there could
be included in the measure of the €al3Fo1r ornia Bank and €orporatioi
Franchise Tax interest from inprovement district bonds, even
though it be assumed that such was-immune from taxation under
the State Constitution, The court, at page 489, stated the
I ssue to be "whether the inmmunity is broad enough to secure
freedom from taxation of a corporation franchise, to the extent
that it is measured by tax_exenpt _income." (Underscor[ng added.
It then proceeded to answer this question in the negative, |arge
on the authority of the Flint and Educational Filnms cases.

Appel  ant argues that these cases are not rel evant, inasmuc.
as the imunity here asserted is one which arises by virtue of
express statutory provision and not nmerely by inplication orby
reason of the source from which the income.is derived. In our
opi ni on, however, the manner in which the tax immunity is creater
or is found to exist is immterial, In view of the holding in
each of these cases that the tax was not upon the income, but
upon the privilege of exercising the corporate franchise, and as
such could properly be measured by income which could not be

taxed directly, the Appellant's contention nust be held to be
wi thout nerit.
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ORDER

~Pursuant to the views expressed in the OBi nion of the, Board
on file in this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Commissioner,. in overruling
the protest of the Reclained |Island Lands Conpany, a corporation,
to a_proposed assessment of additional taxin the amunt+off ‘

$3600.04 Tor the taxable year ended Decenber 31, 1936, be and
the same is hereby sustained.

Done at Sacramento. California, this 15th day of Novenber,
1939, by the State Board of Equalization.

Fred E. Stewart,, Menber
George R Reilly, Menber
Harry B. Riley, Menber

ATTEST: Dixwell L. Pierce, Secretary
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